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REPLY BRIEF OF DEFENDANT-APPELLANT, 
BOTWINICK 


Defendant-appellant Botwinick respectfully joins in the 
reply brief submitted by the remaining defendants- 
appellants. This reply brief will be confined to matters 
concerning the evidence against Mr. Botwinick. 


The Evidence Against Botwinick 


The analysis of the evidence against Botwinick in appél- 
lee’s brief (Br., pp. 6-10, 12, 49-51) utterly fails to point 
to any proof of Botwinick’s complicity in the alleged con- 
spiracy. Far from exhibiting a “smoking gun”, appellee’s 
analysis actually gives point to the weakness of its care. 
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Appellee relies primarily on Botwinick’s “leadership 
position”, his activities as a spokesman for the fleet 
owners, and the meeting of Julv 13, 1964 in his office 
(Appellee’s Br., p. 49). As has been demonstrated in our 
main brief (pp. 4, 6-7, 9-10) none of these things sufficed 
to establish his membership in the alleged conspiracy. 
“Leadership position” alone, withont proof of knowledge 
or participation, is clearly not sufficient to establish per- 
sonal liability. Acting as a spokesman on public issues 
hardly implies conspiratorial activity. Finally, no connec- 
tion whatsoever was established hetween the meeting of 
July 13, 1964 in Botwinick’s office, and the subsequent van- 
cellations: none of the persons at the meeting cancelled 
subscriptions. 


Apparently recognizing the extreme weakness of its case 
against Botwinick, appellee grasps at the charge that Bot- 
winick somehow had something to do with the dispute 
hetween Peterman and Weisinger (Appellee’s Br., pp. 49- 
51). As the trial Court commented: 


“T do not reeall one ounce of evidenee from which this 
jury could decide that Weisinger was put up to this, 
or urged to do this, or indueed to do so, or whatever 
von want to sav by any of the defendants here” 
(A960). 


Nevertheless, appellee relies heavily on an alleged ad- 
mission by a co-defendant, Murstein,* made two vears 
afte, the event, and not mentioning Botwinick by name. 
Clearty, this aleged admission was not binding on Bot 
winiek, See US. v, Calabro, 449 F. 2d 885 (2d Cir. 1971), 
cert, den. 404 US. 1047, cert. den. 405 UlS, 828, and other 
eases cited in our main brief (p. 3). 


* This was stricken from the read (A181). Although appel- 
lee eontends (brief, p. 50) that tne reference waa not stricken, the 
context of the trial Court's ruling (A161), “strike the referecuce 
ta Rotwiniek and so forth’, at least prevented the evidences Zrom 
ieing eoreidercdd against Rotwiniek, In any event, the reterenre 
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The evidence in this case is of no higher quality than 
that presented in Michelman v. Clark-Schwebel Fiber Glass 
Corp., where this Court held that the evidence was insuffi- 
cient to support the jury’s verdict (75-7332, N.Y.L.J. 
4/23/70). 


The Court below has imposed personal liability for a 
judgment approaching one million dollars upon an in- 
dividual who has not been shown to have participated in 
any alleged conspiracy, or to have had any knowledge of 
it. That judgment should not be allowed to stand. 


CONCLUSION 


The judgment of the District Court should be re- 
versed and judgment should be granted in favor of the 
defendant Botwinick, or in the alternative, he should 
be granted a new trial. 


Dated: New York, New York, May 20, 1976. 
Respectful y submitted, 
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